
INDIA VERSUS THE INTERNATIONAL CRIMINAL COURT

Shriya Maini∗ and William Nunes∗∗

India, as predicted by Thompson is emerging as the most important country for the future 
of the world and the global choices she makes today will set the stage for her tomorrow. 
Over the years, India has played an active role and participated in the United Nations 
Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court, 1998. However, she has abstained from voting maintaining that she would 
be burdened by the inherent jurisdiction clause contained in the Rome Statute and hence, 
she has not signed or ratified this treaty in its present form. The authors believe that India 
misjudged the bigger picture, both in terms of moving a step closer to the development 
and codification of international criminal law and also realising her ambition of global 
leadership. As an active champion for the reformation of global institutions, India’s 
position was poised to influence the outcomes. India as well as other Asian States ought 
to appreciate that the ICC has introduced a new paradigm in international politics. The 
paper thus argues, from the legal and well as political position, as to why India should 
ratify the Rome Statute.

i. introduCtion

India	is	more	than	the	sum	of	its	incongruities.	In	the	words	of	its	first	Prime	Minister,	
Mr. Jawahar Lal Nehru, ‘it is a country held together by strong but invisible threads’. India 
is an allegory and inkling, a reverie and a visualisation. In the words of the British historian 
E.P. Thompson, she is ‘the most important country for the future of the world.’ Her national 
and global choices today will set the international stage for tomorrow. 

Currently,	 138	 countries	 (out	 of	 a	 total	 of	 195)	 have	 signed	 and	 123	 have	 ratified1 
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the Statute of the International Criminal Court (popularly known as the ‘Rome Statute’ 
or the ‘ICC Statute’).2 Despite widespread recognition of the Rome Statute, India has 
expressed serious legal concerns) in accepting its provisions. Mr. Dilip Lahiri, the then 
Additional Secretary (UN) Ministry of External Affairs cum Head of the Indian Delegation 
at ‘The United Nations Diplomatic Conference of Plenipotentiaries on the Establishment 
of an International Criminal Court’ at Rome, Italy, on 16 July 1998 made India’s position 
very clear.3 He maintained that the Rome Statute should be such that it attracts the widest 
acceptance	globally.	With	only	50	countries	that	were	willing	to	affix	their	signatures	(in	
1998)4 on the said treaty, his speech drew considerable criticism from the international legal 
circles which vehemently believed to the contrary. Many said that ‘it was more important 
to have a good Court than to have a bad one with a lot of signatures on it’ and that a 
permanent International Criminal Court (‘ICC’) was the need of the hour, especially in the 
aftermath of horrors of Yugoslavia and Rwanda to bring the heads of national governments 
to trial and punish individuals responsible for the commission of genocide, war crimes, 
crimes against humanity and aggression in situations when the countries to which they 
belonged were unable or unwilling to bring them to justice.5  

Mr. Lahiri however, believed that India was bound to be burdened by the inherent 
jurisdiction clause contained in the Rome Statute and hence, it should never sign or ratify 
this treaty in its present form.6 Evidently, the absence of an opt-out provision7 certainly 
threatened an insecure India for the fear that she may lose her state sovereignty.8 The list of 
Indian woes seemed endless. It was whispered that a combination of India’s own fears of 
being	judged	by	an	International	Criminal	Court	(more	specifically,	that	its	own	criminal	

10&chapter=18&lang=en> accessed on 7 April 2018; See also Coalition of International 
Criminal Court, History of the ICC <http://www.iccnow.org/?mod=icchistory> accessed on 7 
April 2018; Prosecutor v Furundzija (Judgment) ICTY-95-1-T (10 December 1998) [227]. 

2 UNGA ‘Rome Statute of the International Criminal Court’ (17 July 1998) UN Doc A/CONF.183/9 
(‘Rome Statute’). 

3 Dilip Lahiri, ‘Explanation of Vote on the Adoption of the Statute of the International Court’ 
(United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, July 1998) (Explanation of Vote). 

4 The Rome Statute came into force on 1 July 2002.
5 Rome Statute (n 2).
6 Explanation of Vote (n 3).
7 The opt–out provision enables a state to the jurisdiction of the ICC by declaration possibly for a 

specified	period,	limited	to	a	particular	conduct	or	conduct	committed	during	a	particular	period	
of time. 

8 An ‘opt-out’ provision was present in Article 124 of the Rome Statute, stating that 
‘Notwithstanding Article 12, paragraphs 1 and 2, a State, on becoming a party to this Statute, 
may declare that, for a period of seven years after the entry into force of this Statute for the State 
concerned, it does not accept the jurisdiction of the Court with respect to the category of crimes 
referred to in Article 8 when a crime is alleged to have been committed by its nationals or on 
its territory. A declaration under this article may be withdrawn at any time.’ The introduction 
of the opt-out model in the ICC Statute resulted in a compromise between unanimity and a 
universality view, facilitating both the negotiating process and attracting hesitant future State 
parties. However, the same was deleted on the 11th plenary meeting of the ICC on 26 November 
2015 by consensus vide Resolution ICC-ASP/14/Res.2. 
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justice system could plausibly come under the international scanner) and external factors 
(that the Court might be used with political motives by virtue of the power conferred on 
the Prosecutor to initiate investigations proprio motu and the role assigned to the United 
Nation’s Security Council) might have left India in an increasingly vulnerable position, 
lined with mounting inquiries. The question on every lip was: will she sign the Rome 
Statute or not?  

ii. india’s ‘no stanCe’ PoliCy

Though India actively participated at the ‘The United Nations Diplomatic Conference 
of Plenipotentiaries on the Establishment of an International Criminal Court’, she abstained 
from voting and maintained that she had her own reasons for the same.9 Today, India’s 
abstention has been primarily linked to her fears over a Kashmir or Punjab.10 It is argued 
that	the	inclusion	of	the	term	‘armed	conflict	not	of	an	international	character’	in	defining	
‘war crimes’ in Article 8 of the ICC Statute11 could have been a major concern for India.12 
This because three border states, namely Kashmir (insurrection in 1991), Assam (ethnic 
youth unrests in 1983) and Punjab (anti-Sikh massacres in 1984) have suffered insurgent 
ferment, evidencing that such a situation (including the recent violence that beleaguered 
Gujarat) would have been referred to the ICC, had the Indian delegation signed the Rome 
Statute in 1998. 

But in our view India misjudged the bigger picture. Her reasons for abstaining from 
voting13 at the Rome Conference were at most substantial political concerns, and they 
deserved	 the	most	measured	 consideration,	 but	 they	were	 fundamentally	 flawed	 to	 the	
extent that they were cast as legal arguments on the international platform for not signing 
the ICC Statute.14 India ought to have taken in her stride the challenges posed by the Rome 
Statute, instead of appearing to be a country torn between history and hope. She failed to 
comprehend that the Rome Statute was sine qua non for any country that believed in the 
Rule of Law and respected human rights because it was a step closer to the development 
and	codification	of	international	criminal	law	–	a	body	of	law	directed	at	preventing	and	
punishing the most heinous crimes of global concern, which can only be achieved via 
effective international cooperation amongst States and establishment of a permanent court 
of law called the ICC today.   

9 Explanation of Vote (n 3). 
10 Usha Ramanathan, ‘India and the ICC’ (2005) 3 Journal of International Criminal Justice 627, 

627-634.  
11	 Article	 8(2)(c)	 of	 the	 Rome	 Statute	 states	 ‘…..In	 the	 case	 of	 an	 armed	 conflict	 not	 of	 an	

international character…’; Also see Article 8(1) of the ICC Statute – ‘…The Court shall have 
jurisdiction in respect of war crimes in particular when committed as part of a plan or policy or 
as	part	of	a	large-scale	commission	of	such	crimes’	and	Article	8(2)	which	defines war crimes 
and	includes	armed	conflicts	not	of	an	international	character	within	the	ambit	of	war	crimes. 

12 Ramanathan (n 10). 
13 Explanation of Vote (n 3).
14 Diane Orentlicher, ‘Politics by Other Means: The Law of the International Criminal Court’ 

(1999) 32(3) Cornell International Law Journal 3. 
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iii. Countering india’s ConCerns

A.	 Inclusion	of	Internal	Armed	Conflict	in	defining	War	Crimes	

India	 failed	 to	 comprehend	 that	 the	 inclusion	 of	 the	 term	 internal	 armed	 conflict	
(‘armed	 conflict	 not	 of	 international	 character’	 in	 defining	 ‘war	 crimes’	 in	Article	 8	 of	
the ICC Statute as a crime that the ICC could try) could have done little to hamper her 
State sovereignty or interfere in her internal affairs. We are struck by India’s misconceived 
position	 concerning	 this	 reservation.	 India	 has	 ratified	 the	 Geneva	 Conventions,	 1960,	
and has even enacted them, but in practise (with due respect), it seems as though India 
has overlooked Common Article 3 (‘CA 3’)15 in appreciating its special enactments and 
applicability. It is worth revisiting that torture, hostage-takings and rapes have been 
pervasive	cruelties	in	the	Kashmir	valley	conflict.	Both	Indian	security	forces	and	armed	
militants have used rape as a weapon of war: to punish, terrorise, intimidate, humiliate 
and destroy, but India has fervently debated and declared at the international stage that the 
threshold required for application of CA 3 is yet not met.16 Thus, India has not accepted the 
application of CA 3 of the Geneva Conventions to the situations prevailing in the country 
by strategically arguing that the nations are best condemned (if need be) out of their own 
mouths and conduct. She could easily do the same with the Rome Statute. Evidently, the 
inclusion	 of	 the	 term	 ‘armed	 conflict	 not	 of	 an	 international	 character’	 in	 defining	war	
crimes in Article 8 of the ICC Statute was not an anomaly provision that was introduced for 
the	first	time	by	the	Rome	Statute.	Hence,	India’s	concerns	about	Indian	leaders/military	
commanders being prosecuted by the ICC are highly exaggerated. 

B. The Complementarity Doctrine 

Complementarity as a tenet of the Rome Statute was developed to supplement, not 
supplant national jurisdiction of State parties. In simpler words, the complementarity 
principle (unwilling or unable to prosecute) enshrined in Article 17 of the Rome Statute 
afforded	States	the	first	and	foremost	choice	of	exercising	primary	jurisdiction	over	their	
own nationals. This principle assured that the ICC would assist, but not supersede national 
jurisdiction. Examples of multilateral treaties with a similar provision include the European 
Convention on Extradition, 195717 and the Organisation of American States Convention to 
Prevent and Punish the Acts of Terrorism Taking the Form of Crimes against Persons and 
Related	Extortion	that	are	of	International	Significance,	1971.18 

15 CA 3 provides international law and standards governing the conduct of parties in an internal 
armed	conflict,	including	government	forces	and	insurgents.	

16 While the world vehemently believes that International Law is duty bound to punish persons for 
crimes and atrocities committed in Kashmir on account of CA 3 (i.e. Kashmiri militants may 
be tried for murder, kidnapping or other crimes, so long as they are afforded the rights of due 
process), India argues to the contrary and claims the same to be a domestic issue, arguing that 
the threshold for CA 3 is not met.  

17 European Convention on Extradition, 1957 art 2 and 6(1)(a).  
18 Organisation of American States Convention to Prevent and Punish the Acts of Terrorism Taking 

the	Form	of	Crimes	against	Persons	and	Related	Extortion	that	are	of	International	Significance	
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Willingness to prosecute is not an issue for India because she ardently believes that the 
toxic culture of impunity must end for justice and peace to prevail worldwide. What she 
fears most being questioned is her ability to prosecute, amidst the other external concerns 
revolving around the role of the United Nations Security Council (‘UNSC’), as a trigger 
for investigation and prosecution and deferral of prosecutions; the inherent jurisdiction of 
the	ICC;	the	office	of	an	independent	Prosecutor	et al.19 India could certainly argue and 
easily justify that she is both willing and able to prosecute her own nationals on her own 
territory, be it the communal violence in Bhagalpur (1989); or the mass disappearances 
and	 cremation	 of	 unidentified	 and	 partially	 identified	 bodies	 in	 Punjab	 (1980s-90s);	 or	
the Bombay riots and ensuing bombings (1992-93);20 or the carnage in Gujarat (2002), 
thereby inevitably ousting the jurisdiction of the ICC, based on complementarity principle. 
Instead of dreading the locus of an international court to judge her internal courts, India 
should have faith in her own criminal justice system and procedures that she would be most 
capable and able to prosecute the accused persons who happen to be her nationals. The 
case will be admissible before the ICC only where national efforts cannot be considered 
genuine (not effective) - whether due to unwillingness or lack of capacity to prosecute. 
The Indian judiciary (at least in theory and in its upper reaches) enjoys a reputation for 
incorruptibility. Additionally, Rule 51 of the Rules of Procedure and Evidence of the 
Rome Statute21 permits the States to invoke the principle of complementarity to show that 
‘its courts meet internationally recognised norms and standards for the independent and 
impartial prosecution of a similar conduct’.22 As for the investigating agencies not being 
able to conduct fair and free investigation, we believe India should constructively face all 
allegations, if any by pulling up her domestic investigative agencies and judicial structures 
to do their best to prosecute genuinely without succumbing to political pressure. Instead of 
critiquing the complementarity principle on grounds that it requires all nations to prove the 
viability of their judicial structures on an international scale or that the ICC’s jurisdiction 

ILM 255 (1971) art 5.
19 Dilip Lahiri, ‘Should India continue to stay out of ICC?’ (Observer Research Foundation, 24 

November 2010) <http://www.orfonline.org/research /should-india-continue-to-stay-out-of-
icc> accessed on 13 April 2018 - ‘...The issue of an ICC arrest warrant against the serving 
President of Sudan for crimes committed within his own country, making him subject to arrest 
in	any	country	which	had	ratified	the	ICC	Statutes	and	to	being	handed	over	to	the	ICC	for	trial	
and punishment, would have been unimaginable. In the case of Sudan, which is not a Party to the 
ICC, it was particularly bizarre to see the UNSC voting to subject it to ICC jurisdiction, when 
the majority of the permanent members of the Council have themselves stayed out of the ICC.’

20 UNSC can never refer the aforementioned Indian matters like Punjab militancy or the Bombay 
riots to the ICC because it is bound by the mandate of Article 11(1) of the Rome Statute which 
does not permit the ICC to adjudge matters retrospectively; See also Luigi Condorelli and 
Santiago Villalpando, ‘Referral and Deferral by the Security Council’ in Antonio Cassese, Paola 
Gaeta and John RWD Jones (eds), The Rome Statute of the International Criminal Court: A 
Commentary (2002).

21 The Rules of Procedure and Evidence ICC-ASP/1/3, part II A, rule 51.
22 Gary T Dempsey, ‘Reasonable Doubt: The Case against the Proposed International Criminal 

Court’ (1998) 6	Cato	 Policy	Analysis	 <https://object.cato.org/sites/cato.org/files/pubs/pdf/pa-
311.pdf> accessed 17 April 2018.
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overrides national judiciary,23 India ought to eliminate her fears of being judged by the ICC 
on the basis of the aforesaid argument, shielded under the garb of fundamental principles 
of state sovereignty, sovereign equality of States and non - interference in internal affairs. 
She must forthwith sign, and subsequently ratify the Rome Statute. 

C. Prosecutor’s power to trigger prosecution 

The Rome Statute sets out three mechanisms by which a prosecution may be triggered: 
firstly, intimation by a state party to the statute,24 secondly, Prosecutor’s power to initiate 
investigation proprio motu,25 and thirdly, a referral by the UNSC.26	However,	there	are	firm	
defences engrained within the Rome Statute against a politically enthused Prosecutor, and 
the Prosecutor initiating prosecution of his/her own accord has to attain prior approval and 
permission from a Pre-trial Chamber of the ICC before proceeding with an investigation.27 
Furthermore, the triggering power of the Prosecutor to initiate an investigation is not 
an authorisation to commence a prosecution but merely a power to make preliminary 
examinations.	 More	 specifically,	 it	 is	 a	 power	 that	 enables	 the	 Prosecutor’s	 office	 to	
examine what transpired in an area of which some information was received. Additionally, 
the jurisdiction of the ICC is founded on the principle of complementarity, which grants 
absolute priority to States to exercise national jurisdiction. To start with, when the Prosecutor 
has	determined	that	there	is	a	reasonable	basis	to	commence	an	investigation,	he	has	to	first	
notify all State Parties which would normally exercise jurisdiction over the crime.28 Within 
a	month	of	receipt	of	that	notification,	a	State	may	inform	the	ICC	that	it	is	investigating	
the crime and at the request of that State, the Prosecutor is required to defer the State’s 
investigation.29 Hence, it is highly unlikely that any Prosecutor could decide to take over 

23 Explanation of Vote (n 3).
24 Rome Statute (n 2) art 14. As was the case for Democratic Republic of the Congo, Uganda, 

Central African Republic on two occasions, and Mali. 
25 Rome Statute (n 2) art 13, 15 and 53(1).
26 ibid art 16.
27	 The	Office	of	 the	Prosecutor	 (‘OTP’)	will	first	 have	 to	 convince	 the	 judges,	 at	 the	Pre-Trial	

phase,	that	it	has	sufficient	evidence	to	commit	the	case	to	trial.	At	this	stage,	the	judges	will	
have	to	decide	whether	to	confirm,	decline,	or	review	the	charges	presented	by	the	OTP	against	
the	defendant.	If	the	judges	confirm	the	charges,	the	case	goes	to	trial.	Once	at	trial,	the	OTP	is	
first	to	present	its	case,	and	bears	the	burden	of	proof	that	the	accused	person	is	guilty	beyond	
reasonable doubt.

28 The OTP conducts a preliminary examination to decide whether there is a reasonable basis to 
initiate an investigation. In doing so, the OTP is required to assess and verify a number of legal 
criteria, such as : if the crimes were committed after 1 July 2002, the date of the entry into force 
of the Rome Statute, the Court’s founding treaty; if the crimes took place in the territory of a 
State Party or were committed by a national of a State Party (unless the situation was referred 
by the UNSC); if they amount to war crimes, crimes against humanity or genocide; the gravity 
of these crimes; if there are no genuine investigations or prosecutions for the same crimes at the 
national level (Complementarity); and if opening an investigation would not serve the interests 
of justice and of the victims. All these procedures were followed for Kenya, Côte d’Ivoire and 
Georgia. 

29 William A Schabas, ‘United States Hostility to the International Criminal Court: It’s All About 
the Security Council’ (2004) 15 European Journal of International Law 701, 716. 
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the prosecution of an ICC crime in India on the basis of the determination that the Indian 
legal system was unable or unwilling to deal with it. In other words, these safeguards make 
prosecution	by	the	ICC	of	Indian	officials	virtually	impossible	to	conceive.		

India further argues that the proprio motu power of the Prosecutor ridicules the 
established position that state consent is a requirement for initiation of investigation and 
prosecution in India. She believes the position of an independent Prosecutor does not 
seem right considering that Prosecutors in her own national jurisdiction have to prosecute 
only when the State directs or wishes to punish and grant immunity to whom it favours. 
However, one must understand that the ICC Statute does not charge or prosecute States 
such as India as a whole to its Court; it only picks individuals who commit crimes within 
the jurisdiction of the Court since it solely deals with individual criminal responsibility and 
not state responsibility.

D. UNSC Referral  

It is also argued that the Rome Statute has made the ICC subordinate to the UNSC and 
thus, in effect to its permanent members, and their political interferences, by providing the 
UNSC with the power to refer cases to the ICC (under Chapter VII even for countries who 
are non-signatories) and the power to block/veto ICC proceedings. Notably, the principle 
behind this provision was to enable the UNSC to utilise the ICC instead of creating new ad-
hoc tribunals in situations where international crimes were taking place. In simpler words, 
India reasons that the Permanent Five (that hold the veto power) with their control and 
patronage have wide powers of referral and deferral. However, one must remember that 
all	five	permanent	members	of	the	UNSC	would	have	to	agree	to	such	deferral	or	referral.	
This	 in	our	view	is	sufficient	global	 indemnification	against	preferential	use	of	 the	veto	
power. Till date the UNSC has only used its power to refer situations in non-party States 
twice, namely in Sudan (Darfur) in 2005 and in Libya in 2011.30 Furthermore, there lies 
an inherent delinquency in excluding the UNSC because the ICC essentially revolves in a 
jurisprudential cosmos that also comprises of the United Nations Charter. Chapter VII of 
the Charter which permits the UNSC trigger prosecution cannot be out rightly wiped off; 
nor can the ICC conceivably dominate the United Nations Charter. Yielding to the role of 
a UNSC trigger to assume jurisdiction is essentially a compromise that the Rome Statute 
seems to have made - a perturbed concession, deplorable for a few nations but virtually 
relentless.31 Besides, in theory, when the UNSC refers a situation to the ICC (when a nation 

30 L Condorelli and A Ciampi, ‘Comments on the Security Council Referral of the Situation in 
Darfur to the ICC’ (2005) 3 Journal of International Justice 590.

31 Although framed in terms of international law, the Indian government’s position with respect 
to the role of the Security Council is probably best understood as a claim about the proper 
allocation of political authority at the dawn of a new century. Just as the United States may have 
hoped to recreate in the Rome Statute the special status it enjoys in the UN Charter, India may 
have	wished	to	rewrite	 the	Charter	 in	a	fashion	that	eradicates	 the	special	powers	of	 the	five	
permanent members of the Council; See also R Cryer and N D White, ‘The Security Council and 
the International Criminal Court: Who’s Feeling Threatened?’ in O Bekou and R Cryer (eds), 
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is unable or unwilling to try suspects of crimes against humanity or war crimes), it involves 
UN member states, whether they are party states to the ICC or not. Hence, for the referrals 
made by the UNSC, a non-state party such as India (that objected to the insertion of the 
UNSC Security Council role triggering the jurisdiction of the ICC clause)32 would in any 
event be bound by the jurisdiction of the ICC, irrespective of whether she has signed the 
Rome Statute.  

E. Countering Terrorism 

India is also concerned with the Rome Statute’s refusal to designate the use of nuclear 
weapons and terrorism among substantive crimes within the purview of the ICC. The 
exclusion of international terrorism from the crimes covered by the ICC appears to lend 
weight to the possibilities of misuse of these provisions of the Rome Statute. Though 
terrorism is not recognised as a discrete offence, acts of terror (cross-border and externally 
inspired or aided and abetted, proxy wars) may be squarely covered by the Rome Statute 
as ‘substantive crimes’, be it as Crimes against Humanity or War Crimes or Crimes of 
Aggression.33 For instance, terrorist acts amount to war crimes subject to prosecution 
before the ICC when they are committed ‘as part of a plan or policy or a part of a large scale 
commission of such crime’. Additionally, the ICC has jurisdiction over modern crimes 
including	human	trafficking	and	use	of	nuclear	weapons	either	under	Article	7	of	the	Rome	
Statute (as a crime against humanity) or Article 8 of the Rome Statute (as a war crime), 
should all essential requirements including contextual element and admissibility for the 
particular	substantive	crime	be	fulfilled.	

iv. india and the iCC today

India as well as other Asian States ought to appreciate that the ICC has introduced a 
new paradigm in international politics. The paradigm has shifted from the Westphalian 
(state centric) prototype to a model of interdependence between nations, wherein the 
Rule of Law (to ensure peace and respect for the enforcement of international justice) is 
established via supervision of the UNSC.34 The task at hand today is hardly comparable 

International Criminal Court (UK: Ashgate Dartmouth 2004) 495-523.
32 In notable contrast, the US government preferred that the UNSC play the role of gatekeeper with 

respect to the ICC’s docket. At the Rome Conference, the US delegation supported allowing 
States Parties to the Rome Statute, as well as the UNSC, to refer situations to the Prosecutor - a 
position that enjoyed general support. 

33 R Galingging, ‘Prosecuting Acts of Terrorism as Crimes against Humanity under the ICC Treaty’ 
(2010) 4 Indonesian Journal of International Law 746; Antonio Cassese, ‘Terrorism Is Also 
Disrupting Some Crucial Legal Categories of International Law’ (2001) 12 European Journal 
of International Law 993; See also Michael P Scharf, ‘Special Tribunal for Lebanon Issues 
Landmark	Ruling	on	Definition	of	Terrorism	and	Modes	of	Participation’	(2011)	15	American	
Society of International Law 6. 

34 Fatou Bensouda, ‘The International Criminal Court: A New Approach to International Relations’ 
(Council on Foreign Relations, 21 September 2012) <https://www.cfr.org/event/international-
criminal -court-new-approach-international-relations> accessed 10 January 2018.    
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to	what	 the	original	 signatories	had	undertaken.	Hard	choices	are	difficult	 to	make	and	
perhaps, it’s time for India to make one. There should not be a single hurdle that confronts 
India today when it comes to signing and ratifying the Rome Statute on the international 
dais. This is synchronous to Nehru and Gandhi’s views on sovereignty, as both espoused a 
vision of ‘One World’ – a world of States governed by meta-sovereign institution like the 
United Nations.35 

Furthermore, India has actively championed for the reformation of global institution 
and participated in various international debates about the creation of a new global order. 
In these circumstances, she needs to be at the forefront of new global formations and 
emerging power groupings. India, through constructive cooperation has made continuous 
efforts to reform the multilateral system of governance as well as economic institutions. 
Reforming the United Nations has been a continuous issue that has engaged India for 
several decades.36 Though conscious as well as critical of the defects of the United Nations, 
India has never lost (and continues to place) faith in the principle of the UN Charter. India 
has	played	a	significant	role	in	halting	aggression	in	various	parts	of	the	world	and	has	made	
repeated efforts to reduce tensions across the globe.37 As a leading member of the Non-
Aligned Movement (‘NAM’) she has sought equitable representation and made obvious 
her quest for a permanent seat at the UNSC. India has made sustained diplomatic efforts 
and has also joined the G4 lobby to support the expansion and reformation of the UNSC in 
both permanent and non-permanent categories. While India’s bid for a permanent seat in 
the UNSC has received strong support from the UN members states (including the United 
States	of	America)	who	have	emphasised	that	the	world	body	must	reflect	the	emergence	
of the changing world order, some countries (for instance China) have opposed its bid by 
forming opposition groups called ‘Uniting for Consensus’ that allege that India is ‘stuck in 
its own time warp and politics’. 

Over the past six decades, India’s aversion to global negotiations stemmed from the 
tainted image that international organisations were all based on power capabilities of States 
and hence, their functioning was ipso facto discriminatory. Given the fact that her own 

35 Rohan Mukherjee and David M Malone, ‘Indian Foreign Policy and Contemporary Security 
Challenges’ (2011) 87(1) International Affairs 87.

36 The Prime Minister of India Mr. Modi at the General Debate of the 69th Session of The United 
Nations General Assembly, in September 2014, stated ‘Every nation’s world view is shaped by 
its civilization and philosophical tradition… It is this timeless current of thought that gives India 
an unwavering belief in multilateralism……We must reform the United Nations, including the 
Security	Council,	 and	make	 it	more	democratic	and	participative.	 Institutions	 that	 reflect	 the	
imperatives of 20th century won’t be effective in the 21st. It would face the risk of irrelevance; 
and we will face the risk of continuing turbulence with no one capable of addressing it... Let us 
fulfil	our	promise	to	reform	the	United	Nations	Security	Council	by	2015…	so	that	there	is	new	
hope and belief in us around the world.’

37 Lt General Nambiar Satish (Retd), ‘India and United Nations Peacekeeping Operations’ 
(Ministry	 of	 External	 Affairs,	 26 January 2014) <http://mea.gov.in/articles-in-indian-media.
htm?dtl/22776/India+and+United+Nations+Peacekeeping+Operations> accessed 9 January 
2018. 
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material capabilities have starkly enhanced, India must transform her perspective. Many of 
the central assumptions of Indian foreign policy have to be reviewed in light of the changed 
circumstances. India’s remarkable economic growth, her rapidly increasing defence and 
military capabilities, her status as a nuclear power and her unrelenting contributions to the 
UN peacekeeping programmes – all have given her the right and the privilege to assume 
a leading role and responsibility at the UN. Despite its shortcomings, the ICC is the sole 
international institution with jurisdiction to try individuals for international crimes which 
endanger human rights as well as the peace and security of nation states. As Luis Moreno-
Ocampo,	the	first	Prosecutor	of	the	International	Criminal	Court	said	‘it	is	time	for	political	
actors to adjust to the law; we have no police and no army, but we have legitimacy and we 
will prevail.’38 The Rome Statute is founded on the idea that the ICC – a judicial institution 
would contribute in the prevention and management of crimes and massive violence 
against	humanity	and	India	should	not	miss	any	opportunity	to	participate	and	influence	the	
evolution of International Criminal Law, which is still a very young body of law, waiting 
to	be	contoured	and	codified.	

v. ConClusion

States	do	not	 rise	 to	power	only	because	 they	possess	 specific	 capabilities.	A	great	
power achieves its interest through the application of all measures of power: economic, 
military,	 demographic,	 political	 and	 cultural.	 India’s	 capabilities	 are	 significantly	 rising	
and	are	poised	to	influence	the	outcomes.		While	terms	such	as	‘emerging	power’,	‘pivotal	
state’, ‘rising power’ have been used by experts and scholars, India being a responsible 
State needs to bring great ideas to the international table. As Raymond Aron astutely states, 
‘the strength of a great power is diminished if it ceases to serve an idea’.39 Thus, India’s 
ambition for global leadership calls on the leaders and policy makers to make adjustments 
not	only	by	setting	new	goals	but	also	by	finding	her	a	position	at	the	‘global	high	table’.40 
By declaring its support for and working with the ICC, India can take a concrete step 
towards	 increasing	 her	 influence	 on	 the	 world	 state	 by	 moving	 towards	 a	 posture	 of	
constructive engagement with it. The international system continues to be entrenched 
on the dichotomous lines: there is no peace without justice or there is no justice without 
peace. Major world powers have refused to ratify the Rome Statute on the ground that 
it infringes state sovereignty, especially in terms of pursuance of their foreign security 
policies. However, the proponents of ICC believe that it contributes to world peace by 
deterring crimes, marginalising potential perpetrators and inducing warring parties to 

38 L Moreno-Ocampo, ‘The International Criminal Court: Seeking Global Justice’ (2008) 40 Case 
Western Reserve Journal of International Law 215.

39 Vineet Thakur, ‘Indian Foreign Policy’ in Bhupinder S Chimni and Siddharth Mallavarapu 
(eds), International Relations: Perspectives for the Global South (Pearson 2012) 59.

40 The term is Global High Table is borrowed from the title of the book, Tersita C Schaffer and 
Howard B Schaffer, India at the Global High Table: The Quest for Regional Primacy and 
Strategic Autonomy (India: Harper Collins 2016).
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negotiate peace.41 Though US, China and Russia have voted against it, they have actively 
and substantially participated in the ICC, including its Review Conference in 2010, 
unlike India. Though India has been a tenacious supporter of the UNSC reform, she has 
fervently opposed the ICC. Advocacy for much-needed Security Council reform can only 
be buttressed with actions that depict seriousness in tackling impunity, and adhering to 
the rule of law through an institution such as the ICC. Hence, India should re-evaluate her 
stance on the ICC, now more than ever.

41 Ramanathan (n 10).


